
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



166 VIRGINIA LAW REGISTER. [July, 

that the injury was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to have been foreseen in 
the light of the attending circumstances. ' ' 

The negligent act proved in this case was committed at the time the 
ticket was purchased, and it seems to us manifest that a most prudent 
and experienced man, acquainted with all the circumstances which 
existed at that moment, could never have foreseen or anticipated the 
consequences which supervened. It might reasonably have been an- 
ticipated that a failure to make the connection at Moseley Junction 
would involve delay and inconvenience, but not that the plaintiff would 
procure a buggy, and in the face of a storm, in her delicate condition, 
drive over a rough road to her father's house, and that a miscarriage 
would be the result. 

It was the province of the court to say what evidence should go 
before the jury, and its action in that respect is of course the subject 
of review, but it is a question exclusively for the court, and upon it 
was devolved the duty of determining in the first instance whether the 
facts offered in evidence tended to prove an injury to the plaintiff too 
remote from the defendant's act of negligence to constitute an element 
in the plaintiff's recovery. 

For the foregoing reasons we are of opinion that there was no error 
in excluding the evidence offered. This disposes of the controlling 
question in the case. 

We do not deem it necessary to discuss the instructions, as the 
verdict of the jury was plainly right upon the evidence properly in 
the record. 

Upon the whole case we are of opinion there is no error in the 
judgment of the Law and Equity Court, which is affirmed. 

Affirmed. 



Virginia Midland Kailroad Company v. Barbour & Jeffries, 

Trustees.* 

Supreme Court of Appeals : At Wytheville. 

June 15, 1899. 
Absent, Riely, J. 

1. Adverse Possession by Grantee — Surrender of possession — Disclaimer — 
Statute of limitations. If the grantor of land remains in possession of it after 
conveyance he holds in subordination to the grantee, but it is not necessary 

« Reported by M. P. Burks, State Reporter. 
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that he should first surrender possession to the grantee before he can assert an 
adverse title. A clear, positive, open and continued disclaimer and disavowal 
of title in the grantee, and the assertion of an adverse right by the grantor, 
inconsistent with the title of the grantee and brought home to his knowledge, 
are sufficient to cause the statute of limitations to begin to operate in favor 
of the grantor. 
2. Adverse Possession — What is — Claim of tide — Statute of limitations. The 
actual possession of land claiming title thereto and denying the right of all 
others, although without color of title, is adverse possession. Such hostile 
claim accompanied by uninterrupted possession and occupation, cultivation of 
the soil, building upon and paying taxes on the land for the statutory period, 
is sufficient to defeat the claim of the true owner of record. It is imma- 
terial whether the claim of the occupant was, in the first instance, good or 
bad. If, however, the occupation is accompanied by a mere claim of title, 
but without color, the adverse holding is limited to the actual enclosure of 
the claimant. 

Appeal from a decree of the Circuit Court of Culpeper county, pro- 
nounced June 22, 1898, in a suit in chancery, wherein the appellant 
was the complainant, and the appellees were the defendants. 

Affirmed. 
The opinion states the case. 

Eppa Hunton, Jr., for the appellant. 

Barbour & Rixey, for the appellees. 

Buchanan, J. , delivered the opinion of the court. 

The only question involved in this appeal is whether the appellees 
and those under whom they claim had been in actual adversary posses- 
sion of the land in controversy under a claim of title for more than 
fifteen years prior to the institution of the suit. 

The facts in the case were agreed, and are as follows: 
' ' That the lot of land in the bill and proceedings mentioned was con- 
veyed to John T. Hicks by E. B. Hill by deed, dated March 9, 1868. 
That at this time Hicks was in possession of the lot and continued to 
be in possession until his death in 1887. That under proceedings in 
the bankrupt court regularly and legally held, said land was regularly 
sold and purchased by the W. C, Va. Mid. & G. S. R. R. Co., under 
an order of said court regularly entered. L. L. Lewis, assignee in 
bankruptcy, by deed, dated June 13, 1878, undertook to convey said 
lot to the Washington City, Virginia Midland & Great Southern Rail- 
road Company. That John T. Hicks at that time had possession of 
the said lot and had it enclosed, and that shortly after the date of the 
said deed, B. F. Nalle, the agent of the railroad company, came to 
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Culpeper and demanded possession of the said lot from the said Hicks. 
Hicks, with a shot gun in his hand, ordered Nalle and two hands he 
had with him off the place, and told them that the lot did not belong 
to the Virginia Midland Eailroad Company, that they had no title to 
it, and that it belonged to him, and that he would shoot him unless he 
got off. That Nalle did leave the property in the possession of Hicks; 
that Hicks lived until the year 1887, when he died, leaving a widow, 
Kate Hicks, and an only son, C. W. Hicks. That after the death of 
John T. Hicks, his widow and son remained in possession of the said 
property, kept it enclosed with a substantial fence, cultivated it and 
rented it out, and treated it in all respects as their own and paid taxes 
thereon. That C. W. Hicks died about 1890, leaving his mother as 
his only heir, and that she, two years ther after, built a substantial 
frame house on the said lot and resides thereon at present with her 
husband. That the station and depot lot of the railroad company 
bounds the lot in controversy on one side, and the right of way of the 
company bounds it on another. That from the time that John T. 
Hicks ordered the agent of the company off the premises down to the 
present time the railroad company has made no further demand or 
attempt to get possession of the said lot, but have maintained a wire 
fence between their depot lot and the lot in question. That John T. 
Hicks during his life, and his son and wife after his death, and down 
to the present time, have been in actual possession of the property. It 
has been actually enclosed by them and in their actual possession. 
They have cultivated it, pastured it and rented it out throughout that 
period without interruption. They have paid the taxes thereon and 
have openly and notoriously claimed it as their own, and denied the 
right of the railroad company thereto, notwithstanding their deed to 
the said lot. ' ' 

It is insisted that upon this state of facts the possession of the ap- 
pellees and those under whom they claim has never been adverse to 
the title of the appellant. This contention is based upon two grounds. 
First, that Hicks, after the sale of the land in the proceedings in 
bankruptcy, was a mere tenant by sufferance, holding in subordination 
to the title of the appellant; and second, that when he denied the title 
of the appellant and claimed ownership in himself, he was a mere 
squatter without a scintilla of title. 

It is true that where the grantor of land remains in possession of it 
after conveyance, he holds in subordination to the title of the grantee; 
and in the earlier decisions this court inclined very strongly to the 
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view that where one was in possession of land in subordination to 
another's title he could not assert an adverse title without first surren- 
dering the possession of the premises. This question was carefully 
considered in the case of Oreekmur v. Creekmur, 75 Va. 430, 436. 
In that case, Judge Staples, who delivered the opinion of the court, 
after commenting upon the earlier cases, says that " notwithstanding 
the doubt expressed in those cases, it is now settled, by a great weight 
of authority, that although a party may enter into the possession in 
privity with the true owner, he may, without first surrendering it, dis- 
sever such relation and claim by adverse title The only 

distinction between this class of cases and those in which no privity 
existed, is in the degree of proof required to establish the adverse 
character of the possession. The rule now is that where the posses- 
sion is originally taken or held under the true owner, a clear, positive 
and continued disclaimer and disavowal of title and the assertion of 
an adverse right, to be brought home to the knowledge of the party, 
are indispensable before any foundation can be laid for the operation 
of the statute of limitations. The statute does not begin to operate 
until the possession, before in privity with the title of the true owner, 
becomes tortious and wrongful by the disloyal acts of the occupying 
tenant, which must be open, continued and notorious, so as to pre- 
clude every doubt as to the character of the holding or the fact of 
knowledge on the part of the owner." See also Whitlock v. Johnson, 
87 Va. 323, 327; Revsens v. Lawson, 91 Va. 226; Chapman v. 
Chapman, 91 Va. 397; Hulvey v. Hulvey, 92 Va. 182, where the 
rule as laid down in Creehmur v. Creekmur has been substantially re- 
iterated and approved. 

The facts agreed clearly show that in the year 1878 John T. Hicks 
denied the title of the appellent to the lot in controversy, refused to 
surrender possession to its agent, drove them from the premises, 
claimed the land as his own, and that of all these facts the appellant 
was then fully informed; that Hicks and those who claim under him 
had been in the actual and uninterrupted possession and occupation of 
the land, cultivating, building upon, paying taxes on and claiming it 
as their own from that time to the institution of this suit. It may be 
true, as contended, that Hicks when he denied the title of the appel- 
lant, and asserted ownership in himself, did not have a scintilla of title 
to the land. The question in cases of adverse possession is not whether 
the claim asserted is good or bad, but whether there has been a hostile 
claim of title and continuous possession under it for the statutory 



170 VIRGINIA LAW REGISTER. [July, 

period. Neither is it necessary that such hostile claim should be under 
color of title, that is under a deed or other writing. But where it is 
a mere claim, that is, a mere assertion of a right without any paper 
title, the adverse holding is limited to the actual enclosure of the 
claimant. Kincheloe v. Tracewell, 11 Gratt. 605; Oreehnur v. 
Creekmur, supra; Sulphur Mines Co. v. Thompson, 93 Va. 319-20; 
Hutchinson on Land Titles, sec. 390. 

It clearly appears that he did claim the land as his own, and con- 
tinued in possession and occupation of it under that claim from the 
year 1878 until his death in the year 1887; that since his death his 
widow and son kept the lot enclosed and continued in possession of it, 
paying taxes thereon, claimiug and using it as their own until the 
son's death in the year 1890; that since that time his mother, as his 
sole heir, has built a substantial frame house upon it in which she and 
her present husband reside, and that during the whole period from the 
year 1878 to the institution of this suit in the year 1898, the said Hicks 
and those who claim under him have been in the actual possession and 
occupation of the lot, paying the taxes thereon, denying the title of 
the appellant, and using and claiming it as their own. It further ap- 
pears that from the year 1878, when Hicks ordered the agents of the 
appellant from the lot, denied its title and asserted his ownership to it, 
the appellant made no further demand or attempt to obtain possession 
of the lot, but maintained a fence between its depot, lot and the lot in 
question, and thus acquiesced in the adverse claim asserted by the 
appellees, and those under whom they claim. 

The record in this case shows that the possession of the appellees 
and those under whom they claim was inconsistent with the title of the 
appellant; that it was accompanied by a claim of title exclusive of the 
rights of all others, was definite, notorious, and continued for more 
than the statutory period. It also shows that the land was actually 
enclosed during that period. Under the authorities this was sufficient 
to bar the right of the appellant to the land in controversy, however 
good its title may have been originally. Thomas v. Jones, 28 Gratt. 
383, 387; Creekmur v. Creekmur, supra; Judge Baldwin in Taylor v. 
Burnside, 1 Gratt. at side page 190-2; Humbert v. Trinity Church, 
24 Wend. 587, 604; Wood on Stat, of Lim., sec. 259, at page 530-1; 
Hutchinson on Land Titles, sees. 390-1; Newell on Ejectment, pp. 
706-7. 

We are of opinion, therefore, that there is no error in the decree 
appealed from, and that it must be affirmed. Affirmed. 
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NOTE. — Generally a plea of the statute of limitations is not regarded with 
favor by the public, but a notable exception exists in actions affecting title to real 
estate. A very large per cent, of titles stand on adverse possession alone. The 
titles cannot be traced back to the commonwealth, but titles just as good are ac- 
quired by adverse possession for a period sufficiently long to bar an entry or action, 
and so the plea is justly regarded as a muniment of title, and received with favor. 
Adverse possession for the statutory period not only bars entry or action by an- 
other, but is equally a muniment of title for a plaintiff in ejectment. It gives a 
right of entry and of action to a plaintiff, "which will enable him to recover even 
against the strongest proof of a title which, independently of such continued adversary 
possession, would be a better tide." 2 Minor's Insts. (3d ed.), side p. 605, top p. 572 
and authorities there cited. In Taylor v. Burnsides, 1 Gratt. on p. 189, Judge 
Baldwin says: " This result is so absolute that such adversary possession is not 
only a sufficient defence on the part of the defendant, or tenant; but where it 
has existed on the part of the plaintiff or demandant is a sufficient ground for 
recovery against the strongest proof of better title." The cases in the Supreme 
Court of the United States are even more emphatic. In Leffingwell v. Warren, 2 
Black, on p. 605, Justice Swayne (speaking for the court) says: "The lapse of 
time limited by such statutes [of limitation] not only bars the remedy, but extin- 
guishes the right, and vests a perfect title in the adverse holder. ' It tolls the entry of 
the person having the right, and consequently, though the very right be in the 
defendant, yet he cannot justify his ejecting the plaintiff.' " See also Orossall v. 
Sheperd, 5 Wall, on p. 289; Dickerson v. Colgrove, 100 U. S. on p. 583; BkkneU 
v. Comstock, 113 U. S. on p. 152; and especially Campbell v. Holt, 115 U. S. pp. 
622, 623. See also Wood on Limitations, p. 499. 

It is said, however, that "there are five essential elements necessary to consti- 
tute an effective adverse possession: first, the possession must be hostile and under 
a claim of right; second, it must be actual; third, it must be open and notorious; 
fourth, it must be exclusive; and fifth, it must be continuous. If any of these 
constituents is wanting, the possession will not effect a bar of the legal title." 1 
Am. & Eng. Encyc. Law (2d ed. ) 795, and many authorities there cited. It will 
be observed that color of title is not one of the essentials required, but, as stated 
in the principal case, " a mere assertion of a right without any paper title " is all 
that is required. 

A claim of title is a mere assertion of ownership, in derogation of the rights of 
the true owner, and of all other persons, without evidence of title, good or bad. 
Color of title, however, imports the existence of that which has the appearance of 
title, but in fact is no title. It is usually claimed by some written instrument, but 
the authorities are not uniform as to the necessity for a writing. See 1 Am. & 
Eng. Encyc. Law (2d ed.) 848. A deed from a joint-tenant, or tenant in com- 
mon conveying the whole estate gives to the grantee color of title to the. whole, and 
if he hold adverse possession for the statutory period he will thereby acquire good 
title to the whole. Johnston v. Va. Coal & Iron Co., 96 Va. 158. Nay, more, a 
deed from a grantor who has no title confers color of title on the grantee, and if 
possession be taken under it and held adversely for the statutory period, such pos- 
session will ripen into a good title. Hulvey v. Hulvey, 92 Va. 182. There is this 
difference, however, as pointed out in the principal case, between adverse posses- 
sion held under color of tide, and like possession under claim of title. If the occu- 
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pant have only claim of title his adverse holding is limited by the actual occupation, 
that is, he acquires title to only what he actually occupies. But if he have color of 
title, and actually occupies only a part, the possession of a part will be extended 
to the whole boundary embraced by his defective evidence of title, and he will 
acquire good title to the whole. Sulphur Mines Co. v. Thompson, 93 Va. 319-20 ; 
1 Am. & Eng. Encyc. Law (2d ed.) 848. M. P. Burks. 



The Portsmouth Gas Co. v. Sanford, Brooks & Bonsal.* 

Supreme Court of Appeals : At Wytheville. 

June 15, 1899. 

1. Municipal Corporations — Garnishment — Attachment. A municipal corpora- 
tion may be garnished or attached for a debt due to one of its creditors just 
as a natural person may be. Such a proceeding is not contrary to the public 
policy of this State. 

Error to a judgment of the Circuit Court of the city of Portsmouth, 
rendered on the 9th day of May, 1898, in an action of trespass on 
the case wherein the plaintiff in error was the plaintiff, and the de- 
fendant in error was the defendant. Reversed. 

The opinion states the case. 

Crocker & Crocker and R. C. MarsJiall, for the plaintiff in error. 

Watts & Hatton, for the defendants in error. 

Buchanan, J. , delivered the opinion of the court. 

The plaintiff in error brought an action on the case against the 
defendant in error to recover damages for injuries alleged to have been 
done to the mains and sewer pipes of the plaintiff. The defendants, who 
were contractors with the city of Portsmouth to construct a system of 
sewerage, were non-residents of the State, and the city being indebted 
to them on that account, an attachment was sued out and levied by 
serving a copy thereof on the city, which was designated as owing and 
having estate of the defendants in its possession. 

When the case, which had been regularly matured by order of 
publication, was called, the defendants appeared specially and moved 
the court to quash the attachment on the ground that the city of 
Portsmouth was not liable to garnishment. The court sustained the 
motion, quashed the attachment, and dismissed the action. To that 
judgment this writ of error was awarded. 

* Reported by M. P. Burks, State Reporter. 



